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EXP § IN THE 434th JUDICIAL
g DISTRICT COURT OF
EDWARD G MCGREGOR g FORT BEND COUNTY
QF FACT & CONCLUSIONS OF LAW
On Applicant filed an Application for Writ of Habeas
Corpus. 'ng-on Applicant’s application and pursuant to

Article 11.07 of th minal Procedure, the Court hereby enters the

guilty of the offense of
sentence of life in prison.

(a) The State suppressed evidence and
benefits provided to its witnesses;

(b) The State used false testimony that Apph
Lee Gable;

(c) Applicant was denied the effective assistance &
innocence phase of trial;

(d) The cumulative effect of the prejudice of the prosecutori
and the deficient performance of counsel requires relief; and

(e) Counsel was ineffective for failing to insure Applicant received all of
his pre-trial jail time credit.



Relevant Trial Testimony

A al, Delores Gable' testified that she witnessed Applicant confess to a
map she“claimed was her husband, Brian Gable, that he (Applicant) killed the
RR6: Exhibit 23).

¢ testified at trial that she did not receive a benefit for her
¢ was testifying to clear her conscious because she was

; the night the murder in this case occurred, Applicant
had a fresh c¢ut on his Jip, tHat she lived on the street where the murder occurred,
that she was married ian Gable, and that Applicant’s father was present when

(7)
shut his mouth or he (Applican
bitches.” (HCRR6: Exhibit 24).

(10) Adam Osani testified that while he was incarcefated ip he Hams County
Jail, he witnessed and exchange between Applicant ang \
said he would kill Paxton like “those other two bitches.™

(11) Osani testified that he was not promised anythi
(HCRR6: Exhibit 25).

! Gable’s name has now been proven to be Delores Lee, but the Court will refer to her as Gable
since that is how she is identified in the Reporter’s Record of the trial in this case.



Habeas Corpus Hearing

a‘McGregor testified at the habeas corpus hearing that on the night of
nse in this case, April 17, 1990, Applicant’s father was in prison and could
out on the neighborhood street as Gable testified to.

(16) Doris Lee testifig
(HCRR2: 68-69).

(21) The State filed a motion for continuance in Osani’s
testify before the grand jury before his case was disposed of.

would receive a misdemeanor. (HCRR2: 101).



(23) Gaiser believed the reduction of Osani’s charges was a reward for testifying
at the Gra v. (HCRR2: 101).

was Gaiser’s understanding that the prosecutor who made the plea offer
wat offer by Beth Shipley, the trial prosecutor in the present

at’ he would receive consideration if he cooperated with
and Jury. (HCRRG6: 105).

(28) Gaiser testified thaty
do not disclose “deals” with witness
(HCRR2: 158).

at prosecutors in Harris County
il not be revealed to a jury.

(29) Ryan Mitchell testified that he 1S gr ey who was employed with the
Harris County District Attorney’s O 2
160).

(30) Mitchell was assigned to the 339™ Distri i T ty and was
A\ @y charges

five years in prison. (HCRR2: 166).

(32) At the time of Paxton’s plea, someone crossed out th
the plea papers previously filed with the Court. In place of th
someone wrote in “seven years’ TDCJ.” (HCRR2: 170).



(33) Mitchell.testified that he did not alter Paxton’s plea papers. (HCRR2: 171).

«§ Cloud testified that she was previously employed at the
ict Attorney’s Office and was assigned to Osani’s case.

ess in Applicant’s trial from
a5 a “critical witness in a capital

h nt an email to Cloud
fied truthfully. (HCRR2: 191).

ith the case. (HCRR2:

and that she would have disclosed that benefit to A
(HCRR2: 194).



(44) Elizabeth Shipley Exley” testified that she is employed at the Harris County

(47) Shipley clarified tha
did not have to disclose

o inform the Judge and the
nd that plan was not a
: 17).

prosecutor about his cooperatio
possibility, but something she intended

itness’s sentence from
he was not required to

o

thirty years to seven years, after they testi
disclose that fact. (HCRR3:18-19).

(50) Shipley agreed that defense counsel filed
which he requested the disclosure of any considera
witness in this case. (HCRR3: 30-31).

2 The Court will refer to Elizabeth Shipley Exley, the trial prosecutor in this case as “Shipley,”
the name she used during the prosecution of this case, to avoid confusion.

3 Brady v. Maryland, 373 U.S. 83 (1963).



(57) Shipley agreed that when she
interview even though she recorded all of the
this case. (HCRR3: 65-66).

able, she did not record the
iewswith the other witnesses in

(61) Shipley then testified that she made the decision to write thg letter to the

parole board on Gable’s behalf during the trial. (HCRR3: 84).



(65) Shlpley agreed hile the trial was still under way, Gable sent her a letter

! able s behalf on September 8,
sase. (HCRR3: 97).

(67) Shipley did not disclose to

; @nsel that she wrote the
letter to the parole board. (HCRR3: 98-99

(68) Shipley testified that Gable was a crt wit in the trial and the only
witness who testified that Applicant SSE urder in this case.
(HCRR3: 101).
gust 6, 2014.

(69) Shipley wrote another letter to the parole board ©

(HCRR3: 114).

(70) The First Assistant District Attorney of Harri un
Shipley and asked “is the letter of support for Delores Leg

cooperation.” (HCRR3: 115)(HCRR6: Exhibit 173).

(71) Shipley stated that if the case were tried today, she would “probably”
disclose her agreement with Gable because of the Michael Morton Act. (HCRR3:

116-17).



(76) Shipley told the
after he testified, which

(79) Shipley testified that she told Paxton that
“would tell people that he gave information.” (HC

(80) Shipley stated that specifically, she would tell th
be sentenced that Paxton cooperated and that that would

(HCRR3: 158).

(HCRR3: 171).

(82) Paxton was not sentenced until after the time for filing a motion for new trial
in Applicant’s case. (HCRR3: 172).



(87) Vernier testified that e’sha could write the letter. (HCRR3:
226).

achice rosecutors at the Harris

(88) Vernier testified that it was
5. that they could not promise

County District Attorney’s Office to sta

at the Fort Bend
gcutor this case.

County District Attorney’s Office and was
(HCRRA4: 6).

this case, the law required the State to disclose any assista
exchange for their testimony. (HCRR4: 7).

(HCRR4: 9-10).

(92) Strange testified that it was his practice to put any agreement with a witness
in writing or recite the agreement into the record and to disclose that agreement to

the jury. (HCRR4: 9).



prove App
testify. (HCE

about Shipley writing a letter to the parole board~an k
disclosed that fact to defense counsel. (HCRR4: 33).

(Shipley) agreed to a seven-year prison sentence in an aggravated robbery case.
(HCRR4: 27).



(103) Strange testified that he learned that the sentencing in Paxton’s case had
been reset so’he>asked Shipley if there was a deal where the trial judge in Paxton’s

(106) Strange
would have disclosedthatinformation to defense counsel. (HCRR4: 27).

that\O%ani cooperated with the State
in resolving Osani’s case,

which was ultimately reduced
(HCRR4: 27-28).

(108) Strange testified that had he kng»
would have disclosed that to defense couns
that required disclosure. (HCRR4: 28-29)

s actions in Osani’s case, he
e—it_ was Brady information

attorney. (HCRR4: 35-36).

(111) Strange testified that had he known about the letter 'S
parole board, he would have disclosed that fact to defense counsg
for filing a motion for new trial. (HCRR4: 36).

(112) Strange testified that he anticipated that defense counsel would have filed a
motion for new trial had he known about the letter Shipley wrote to the parole
board. (HCRR4: 36).



had the agreement between Shipley and Gable been
ave approached the bench at trial and attempted to

(116) Strange testified tha o agreement between Shipley and Gable been
disclosed to him, he would have approached the bench at trial and attempted to
correct Gable’s testimony ¢ dl kpnoWw the State could help her by making

(117) Strange testified that, as g g he has-written a letter to the parole
board.on behalf of a witness in ‘ at fact to the jury and.
defense counsel because it is required by law. : 41-42).

(118) Strange testified that had he known
stated she did not know Applicant’s ex-fi

(119) Strange testified that specifically, Gable’
material as impeachment evidence. (HCRR4: 86-

(120) Don Bankston testified that he is a criminal defe
Applicant in the trial of this case. (HCRR4: 94).

(HCRR4: 94-95).

(122) Prior to trial, Bankston asked Shipley whether there had been any
consideration given to any prosecution witness in exchange for grand jury
testimony or trial testimony and she said, “None.” (HCRR4: 106).



at had he known about the letter Gable wrote to Shipley
the letter to the parole board, he would have filed a

of the letter Shipley wrote to
the parole board on Gablels behalf een given a copy of the letter

(HCRRS: 42).

(129) Bankston testified that he has sinceNe4
at the time she testified in the trial of this case.

(130) Defense Exhibit 168 reflects that Gable ¥
on August 18, 2010, two days before she testified i-thisCas€, informing her parole
attorney that Shipley was going to write a letter to the p er behalf
for testifying in the present case. (HCRR6: State’s Exhib

(131) Bankston testified that he was never shown a copy o
to the FBI in which she stated she lied to Bankston about not\

ex-flance. (HCRRS: 55).

(132) Bankston testified that the first time Gable related that she a cut on
Applicant’s lip the night of the murder in this case was during the middle of trial so
he did not obtain the hospital records prior to trial showing the injury happened
later. (HCRRS: 57-58).




(133) Bankston decided not to elicit testimony from Alicia Parker because he was
concerned Mer testimony would open the door to other damaging testimony.

her Harris County criminal
cflect that her name is actually

Gable to testify that she had not promis
continued that the statement that she did
lie. (HCRRS: 126).

spent in the Harris County Jail while on bond in For
1, 2006 until November 2009. The motion reflects
bond was not surrendered in the Fort Bend County casg
the Bail Bond company on Applicant’s Fort Bend County
company had gone out of business.



CONCLUSIONS OF LAW

evail upon a post-conviction petition for a writ of habeas corpus, an
bears the burden of proving, by a preponderance of the evidence, facts
ief. Ex parte Morrow, 952 S.W.2d 530, 534-35 (Tex. Crim.

wat it is “judicially imprudent to

he State and a testifying

¢ merely implied, suggested,

insinuated or inferred.” Duggan v. .W.2®65,- 468 (1989), citing
Burkhalter v. State, 493 S.W.2d 214, 216 9. App. 1973).

(5) The Court of Criminal Appealstha$ adopted th€ standard set forth in Giglio v.

efery wvhether an agreement exists

“consummated by a wink, a nod and a handshake
formal document ceremoniously impressed with
Duggan, 778 S.W.2d at 468.

(7) A conviction procured through the use of false testi
due process guaranteed by the Federal Constitution. EXx pg
S.W.3d 470, 477 (Tex. Crim. App. 2011).

(8) The knowing use of false testimony violates due process
“reasonable likelihood” that the false testimony affected the outcome:” In other
words, the false testimony must have been material. Ex parte Fierro, 934 S.W.2d

370, 373 (Tex. Crim. App. 1996).



false evidence is both ethically
at 468; see also Mooney v.

false; it is enough that he or she shoulé eCogrfized the misleading nature of
the evidence. Duggan, 778 S.W.2d at 468.

(14) The purpose in requiring a prosecutor to
fair trial. Burkhalter, 493 S.W.2d at 218.

(15) The record reflects, and this Court concludes
least, understandings with Gable, Paxton, and Osani, t
their cooperation in testifying in the instant case; an

and by the State’s own admission, all three witnesses were “critica
case. See Ex parte Ghahremani, 332 S.W.3d at 477.



(17) When Gable, Paxton and Osani testified falsely, the prosecutor responsible
for those witnesses did not correct their false testimony. See Duggan, 778 S.W.2d

( itness to testify that Applicant confessed to the offense in
this(case, testified about her real name, her address at the time of the murder
1 was married to, that she observed Applicant’s father at the
scene on night of the murder in this case, that Applicant had a fresh wound to
his 11p on the ni the offense, and that she had cancer, which was the reason

(19) This
agreements with the 8
Cain, 517 F.3d at {78

that Applicant suffered a Brady violation when the
itnesses in this case were not disclosed. See Tassin v.

(21) To prove a claim of ineffe ista ounsel, an Applicant must
- show that his attorney’s perfo S hat as a result -of that
performance, the outcome of his trig sen different. Strickland v.
Washington, 466 U.S. 668 (1984).
(22) Applicant has not shown that the ot
different but for his counsel’s allegedly de

(23) Applicant has not shown that his couns
failing to insure he received all of his pre-trial
the fault of counsel that the bail bondsman on App
the bond could not be surrendered.* See Id.

4 Applicant may still be entitled to pre-trial jail time credit for the time he spent in the Harris
County Jail awaiting trial in this case should he make a claim for such. However, in the present
case, Applicant’s claim is one of ineffective assistance of counsel which this Court does not find

meritorious.



has proven by a preponderance of the evidence that he is entitled
otpus relief on his claim that the State suppressed evidence that
s'received a benefit for their testimony. Ex parte Morrow, 952 S.W.2d
. App. 1997); Tassin v. Cain, 517 F.3d 770, 778 (5th Cir.
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