
HOUSTON PROFESSIONAL 
FIRE FIGHTERS' ASSOCIATION 
LOCAL, 341, 

Plaintiff 

Vs 

CITY OF HOUSTON, TEXAS, 
Defendant 

NO. 2017-42885 

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE DISTRICT COURT 

OF HARRIS COUNTY, TEXAS 

234TH JUDICIAL DISTRICT 

DEFENDANT CITY OF HOUSTON, TEXAS' PLEA TO THE JURISDICTION AND 
CROSS-MOTION FOR SUMMARY JUDGMENT 

Now comes Defendant in the above-captioned cause, City of Houston, Texas, (hereafter 

"City") and, pursuant to TEX. R. CIV. P. 166a, files its Plea to the Jurisdiction and Cross-Motion 

for Summary Judgment based upon Plaintiffs (hereinafter "Association") First Amended Original 

Petition and would respectfully show the Court as follows: 

I. 
FACTS 

1. The matter before this Court involves the City and Association's unsuccessful negotiations 

pursuant to the Fire and Police Labor Relations Act, codified at Chapter 174, TEXAS LoCALGov'T 

CODE (FPERA). 

II. 
PRIOR PROCEEDINGS 

2. The Association's Original Petition was filed on or about June 28, 2017. The City's 

Original Answer to that Petition was filed on or about August 11, 2017. The City filed Special 

Exceptions to the Plaintiffs Original Petition on or about August 18, 2017 and filed Amended 

Special Exceptions to the Plaintiffs Original Petition on or about August 22, 2017. On October 



12, 2017, the Court, after conducting a hearing on the City's special exceptions, issued an Order, 

requiring the Association to amend its Petition to plead facts supporting allegations that the City 

failed to engage in good faith bargaining; plead facts specifying unresolved issues resulting in an 

impasse; and to plead facts identifying the relief claimed to "make whole" the employees, 

including any compensation or conditions of employment which were changed or eliminated. In 

response to this Court's Order, the Association filed an Amended Petition on or about October 26, 

2017; the City filed an Original Answer to the Association's First Amended Petition on or about 

November 14, 2017. 

3. On or about November 13, 2017, the Association filed a Motion for Summary Judgment 

on the City's governmental and sovereign immunity defenses, claiming that "[S]ections 174.008 

and 174.251 ... clearly and unambiguously waive immunity from suit for claims (1) brought under 

section 174.251; (2) to enforce the FPERA; and (3) against the employing public employer.", citing 

.lef]'erson County v. Stines, 523 S.W.3d 691 (Tex. App.-Beaumont June 22, 2017). Since the 

Association's Motion was not set for hearing, jurisdiction is an issue for resolution by this Court. 

That case did not deal with jurisdictional facts or disputes concerning the negotiation process under 

the statute. It involved the issue of whether county constables were part of the county "police 

department" which is the basis for the reversal by the Texas Supreme Court. Stines v . .Jefferson 

County, 550 S.W.3d 178 (Tex. June 15, 2018). 

III. 
SUMMARY 

A. Pleas to the Court's Jurisdiction, 

4. Private Sector Labor Standard. The City moves this Court to dismiss the Association's 

First Amended Petition because it did not propose, bargain nor negotiate for "wages, benefits, or 

conditions of employment" under the private sector labor standards provisions of the statute and, 
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having failed to do so, the Association has not established, and cannot establish, the statutory 

condition required for this Court's jurisdiction under Chapter 174 of the Texas Local Government 

Code1
• Therefore, since the condition precedent to trigger a waiver of immunity, proof that 

employment compensation and conditions is less than those enjoyed by similar private sector 

firefighters, is not before this Court, then jurisdiction for this suit does not exist. 

5. Mandatory Subjects. Chapter 174 only obligates a public employer to bargain with the 

Association over "mandatory subjects of bargaining." The City moves this Court to dismiss the 

Association's First Amended Petition as to any subjects which are not mandatory subjects for 

bargaining under Texas law. Plaintiff has not pleaded facts that establish that each of its bargaining 

subjects meet this standard. The Association has not alleged facts enough to invoke jurisdiction 

with respect to these subjects: 

• Transfers 
• Line of Duty Death Payment33 
• Uniform Allowance 
• Holidays 
• Overtime 
• Medical Trust Payments 
• Phase Down Program 
• Hours of work 
• Paid Leaves, including sick leave and vacation leave 
• Staffing; and 
• Dispute Resolution (commonly referred to as the grievance procedure). 

6. Unless a bargaining issue "has a greater effect on working conditions than on management 

prerogatives," it is not mandatory. The promotion of public safety is involved in each of these 

1 § 174.021. "PREVAILING WAGE AND WORKING CONDITIONS REQUIRED. A political subdivision that 
employs fire fighters, police officers, or both, shall provide those employees with compensation and other conditions 
of employment that are: (1) substantially equal to compensation and other conditions of employment that prevail in 
comparable employment in the private sector; and (2) based on prevailing private sector compensation and conditions 
of employment in the labor market area in other jobs that require the same or similar skills, ability, and training and 
may be performed under the same or similar conditions." 
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issues and, "as a matter of policy, should not be a mandatory subject of bargaining." (See citations 

below at 29-32). Since the Association's pleadings complain about management prerogatives, it 

fails to meet the mandatory bargaining standard. 

B. Motion for Summary Judgment. 

7. The City moves this Court for summary judgment for the reason that its summary judgment 

evidence establishes that the Association, not the City, failed to bargain in good faith when 

prevailing private sector compensation and benefits are considered as required by Chapter 174. 

8. The City moves this Court for summary judgment under Rule 166a(i) based on the lack of 

evidence from the Association that meets the statutory standard for "mandatory subjects of 

bargaining," including the failure of its proposals to address the needs of the Department for 

staffing, the availability of firefighters for duty, the relationship between multiple forms of leave 

time proposed, and these subjects, as well as the cost of the Houston Fire Department ("HFD") as 

impacted by leave provisions. 

9. The City additionally moves this Court for Summary Judgment, because the statutes relied 

upon, providing for judicial review of firefighter "wages, benefits and economic conditions" are 

unconstitutional as a matter oflaw, in violation of the separation of powers provisions in the Texas 

Constitution. The Court should grant the City's Cross Motion for Summary Judgment based on 

the constitutional invalidity of the statutory remedial scheme, which is dispositive of any right to 

a judgment awarding pay or benefits. The statute was held unconstitutional in International Assoc. 

of Firefighters, Local Union 2390 v. City of Kingsville, 568 S.W.2d 391 (Tex. App.-Corpus 

Christi 1978, writ refd n.r.e.);). 
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IV. 
ARGUMENT AND AUTHORITIES ON 
THE PLEA TO THE JURISDICTION 

10. Although the Association's pleadings allege prima facie requisites (firefighters and a public 

employer not reaching agreement on future compensation and benefits) to invoke an immunity 

waiver, and concomitant Court jurisdiction under Section 174.008, which reads: 

§ 17 4.008 Waiver of Immunity 
This chapter is binding and enforceable against the employing public employer, and 
sovereign or governmental immunity from suit and liability is waived only to the 
extent necessary to enforce this chapter against that employer. (Emphasis 
added.) 

It is the City's position that prima facie jurisdiction ends when the merits of this case are 

evaluated. 

11. The Association must establish jurisdiction by showing that City compensation, and other 

conditions of employment for its firefighters, are not substantially equal to those that prevail in 

comparable employment in the private sector and that there is a private sector labor market with 

compensation and conditions of employment for job positions requiring the same or similar skills, 

ability, and training as those possessed by City firefighters. Sections 174.008 and 174.021 of the 

Texas Local Government Code create a narrow statutory waiver of immunity. In San Antonio 

Water System v. Nicholas, 461 S.W. 3d 131 (Tex. 2015) the Texas Supreme Court evaluated the 

record to ascertain whether it contained the requisite statutory criteria for a waiver of immunity 

creating jurisdiction. The Court said: 

Nicholas argues the trial court's jurisdiction vested when she met what she 
describes as the "very minimal" burden of establishing her prima facie case. But 
once a case has been fully tried on the merits, the prima facie case is no longer 
relevant.See Wal-Mart Stores, Inc. v. Canchola, 121 S.W.3d 735,739 (Tex. 2003). 

Nicholas, 461 S.W.3d at 135. 
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The Court continued by stating: 

Like a failure of proof at the prima facie stage, a failure to prove the elements of a 
TCHRA claim after a trial on the merits deprives the trial court of jurisdiction. See 
Univ. of Haus. v. Barth, 403 S.W.3d 851, 853 (Tex. 2013) (per curiam) (holding 
that plaintiffs failure to satisfy objective component of good-faith test for reporting 
a violation deprived trial court of jurisdiction); In re United Servs. Allio. Ass 'n, 307 
S.W.3d 299, 307 (Tex. 2010) (recognizing "when elements of a statutory claim 
involve 'the jurisdictional inquiry of sovereign immunity from suit,' those elements 
can be relevant to both jurisdiction and liability" (quoting Lueck, 290 S.W.3d at 
883)). 

Nicholas, 461 S.W.3d at 136. 

12. With respect to immunity, the Texas Supreme Court requires a "clear and unambiguous" 

waiver; a mere recitation that a city may be sued is not enough. Tooke v. City of Mexia, 197 

S.W.3d 325, 330 (Tex. 2006), et. seq. Univ. of Texas Med. Br. At Galveston v. York, 871 S.W.2d 

175, 177 (Tex. 1994) demonstrates that the court must evaluate the jurisdictional waiver in light 

of precise facts. Texas courts have sorted through and parsed discreetly all attempts to create 

jurisdiction under the Texas Tort Claims act, as well as other statutes. The elements of the statute 

that waives immunity from suit are critically applied. Although cases such as York are tort claims 

cases, the principle from those cases is that waiver of immunity is limited to the express terms of 

the statute. That principle has equal application here. As noted above, the prior decisions in the 

Stines case shed no light on the elements necessary to invoke this court's jurisdiction in the 

bargaining context. 

13. Therefore, Chapter 174 provides a waiver of immunity from suit, subject to the express 

terms and limitations in the statute. Those terms are as follows: 

§ 174.021. "PREVAILING WAGE AND WORKING CONDITIONS 
REQUIRED. A political subdivision that employs fire fighters, police officers, or 
both, shall provide those employees with compensation and other conditions of 
employment that are: 
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(1) substantially equal to compensation and other conditions of employment 
that prevail in comparable employment in the private sector; and 
(2) based on prevailing private sector compensation and conditions of 
employment in the labor market area in other jobs that require the same or similar 
skills, ability, and training and may be performed under the same or similar 
conditions." 
TEX. Loe. Gov'T CODE §174.021 (emphasis added). 

14. The Association has failed to allege facts that establish jurisdiction. The evidence in 

support of the City's Motion for Summary Judgment, below establishes that the statutory standard 

has not been met. 

15. Although Corpus Christi was not a plea to the jurisdiction case, the City contends that it 

defines the scope of the waiver of immunity under Chapter 174. The logical reading of the statute 

is that its obligations to bargain in good faith, and its remedies of arbitration or judicial 

enforcement are founded and dependent upon negotiations under the statutory standards, and 

limited to the subjects that the City is obligated to negotiate. Corpus Christi Fire Fighters 

Association v. City of Corpus Christi, 10 S.W.3d 723 (Tex. App.-Corpus Christi 2000, pet. 

denied). 

16. With respect to hours of work, the City agrees that total hours are related to compensation, 

but argues to this court that scheduling of personnel is an essential management prerogative to 

accomplish the fire department's critical public safety objectives. Rates of pay are not the same 

as whether or not the City has to negotiate away its ability to set schedules and change them based 

on service delivery times and conditions. 

17. The City additionally contends that because Chapter 143 sets out specific provisions for 

overtime for Houston firefighters, as an overlay to existing federal overtime law standards, that 

this Court should hold that there is no mandatory duty to bargain overtime, applying the logic 

under Corpus Christi, cited above. The Corpus Christi decision recognizes the limits imposed by 
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the United Sates Supreme Court on the mandatory subjects of bargaining. It holds that the statutory 

duty under Chapter 174 is the same as the duty under the National Labor Relations Act (NLRA). 

Corpus Christy at 726 and FNS). That decision goes on to discuss numerous other State court 

decisions applying this principle under that their versions of the NLRA. 

v. 
ARGUMENT AND ATHORITIES UNDER 

THE MOTION FOR SUMMARY JUDGMENT 

18. City incorporates its arguments and authorities above under this Motion for Summary 

Judgment. 

A. Private Sector Labor Standard 

19. City's proof under this Motion shows that the Association never offered and did not 

negotiate for compensation or benefits based upon private sector standards or comparators. Their 

whole bargaining position was based upon seeking what Houston Police Officers have received in 

terms of pay and what Firefighters have received from other Texas public employers in terms of 

pay. Justin Wells, a Trustee for the Houston Firefighters' Association was a member of the 

Association's bargaining team beginning in 2016 and continuing through July of 2017. In 2016, 

he was in charge of the fiscal component of the negotiations for the Association and, along with 

another Association member, remained in charge of the fiscal component until July of 2017. "I 

was the numbers guy at the time, I did all the comparables, so they left the - - they left that - - that 

component of the contract to me." (Exhibit A, 50:22-24). His testimony shows that in 2017 the 

Association compared themselves to public sector comparables: "San Antonio, Dallas, Austin, and 

Fort Worth." (Exhibit A, 54:24). In addition, Wells' testimony makes it clear that they also used 

the Houston Police Department as a model for certain aspects of compensation: "we used a lot of 

language that HPD already had in their contract of say like, hey, apples to apples they have 
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education, we'd like education, you know, that kind of thing - -" (Exhibit A, 66:5-8). Per Wells' 

testimony, in 2017, after a financial analysis by the Association, they picked apart the City's budget 

and gave a PowerPoint presentation regarding the budget analysis which compared them to the 

Houston Police Department. (Exhibit A, 67:16-19). 

20. Deposition testimony by Wells firmly establishes that that the Association never looked 

at private sector comparisons until after impasse. 

"Q. · -It's here ... I'm sure it's here ... Let me ask you this:··In any of that research that 
you did on ·the pay, and let's just focus on the pay, pay and ·benefits, did you do 
any investigation into the ·private sector of pay and benefits? 

A. We did look at the private sector, but that was late, that was after when we -
that was after ·the •· the impasse. 

Q. After the impasse. Okay. So before the impasse you did not look at private 
sector? 

A.· ·No, because we had full belief and full faith that we would get a contract. I 
mean, there was no reason to not believe it, we hadn't, there was a new 
administration, because historically that was the at-odds issue was the previous 
mayor, prior to Mayor Turner, there was an antagonistic relationship between the 
mayor and the fire department, so they just couldn't come to agreement, so with 
new administration a new chance at a contract, so we had full faith and belief that 
we would get a contract, we had no reason not to believe it, and so we didn't focus 
on anything solely except, as I said, comparing ourselves to comparables, fire 
departments internally. Now, once we stepped outside and the impasse happened, 
then you are left with the collective bargaining statute which starts talking about 
private sector, so - ". 

(Exhibit A, 69:16-70:17, emphasis added). 

These facts are confirmed by the Affidavit of Rodney West from the City's bargaining team. 

(Exhibit B, ,i 3, et. seq.). The West Affidavit makes it clear that HPFFA did not provide to the 

City at any time during 2017 Collective Bargaining information concerning the compensation and 

other conditions of employment that are substantially equal to compensation and other conditions 

of employment that prevail in comparable employment in the private sector. 
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There was no effort to provide a comparison to private sector labor standards, 
and no proposal based on those standards. There was no request that the City 
consider any theory or logic concerning private sector labor comparisons, or 
any explanation of how such comparisons could yield any data for the 
purpose of setting the pay of Houston Firefighters. 

(Exhibit B, 11 3, et. seq., emphasis added). 
21. Texas law does not create any right based on that standard or expectation, and it does not 

waive the immunity from suit that the City is entitled to. The Association seeks to have this Court 

try a case based on private sector firefighter comparisons; however, there is no evidence that the 

Association ever negotiated with the City based on compensation, benefits and/or work conditions 

received by private sector firefighter comparators. Id. 

B. Failure to Properly Request Arbitration. 

22. The Association failed to make a proper arbitration request under Chapter 174 of the Texas 

Local Government Code, although it claims that this Court has jurisdiction under §174.251 by 

claiming that the City refused to engage in arbitration under § 174.252. The Association has the 

burden to prove that §174.252 is in fact applicable in this circumstance. §l 74.252(a) requires: 

If an association requests arbitration as provided by Subchapter E and a public 
employer refuses to engage in arbitration, on the application of the association, a 
district court for the judicial district in which a majority of affected employees 
reside may enforce the requirement of Section 174.021 as to any unsettled issue 
relating to compensation or other conditions of employment of fire fighters ... 

23. Subchapter E as referred to in §174.252(a), includes §174.153 which includes the requisites 

for an appropriate "Request for Arbitration" that the Association must be able to show in order to 

prove that the Association requested arbitration pursuant to the statute. 

24. The Association cites to Subsection (b) of Section 174.153 regarding the Association's 

request for arbitration being timely, but ignores Subsection (a) of that same Section 174.153 which 

reads: 
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(a) A public employer or an association that is a bargaining agent may request the 
appointment of an arbitration board if: 

(1) the parties: 
(A) reach an impasse in collective bargaining; or 
(B) are unable to settle after the appropriate lawmaking body fails to approve 
a contract reached through collective bargaining; 

(2) the parties made every reasonable effort, including mediation, to settle the 
dispute through good-faith collective bargaining; and 

(3) the public employer or association gives written notice to the other party, specifying 
the issue in dispute. 

TEX. Loe. Gov'TCODE §174.153. 
25. The Association has not "made every reasonable effort" to "settle the dispute through good-

faith collective bargaining" because they did not seek to negotiate with evidence of private sector 

comparators, which is the remedy now sought. (See, 19-20 above supra). Having failed to do so, 

the Association cannot now ask this Court to engage in a determination that it never sought nor 

pursued at the bargaining table. 

26. The Association's ultimate basis for this suit is§ 174.252, which provides: 

(a) If an association requests arbitration as provided by Subchapter E and a 
public employer refuses to engage in arbitration, on the application of the 
association, a district court for the judicial district in which a majority of 
affected employees reside may enforce the requirements of Section 174.021 
as to any unsettled issue relating to compensation or other conditions of 
employment of fire fighters, police officers, or both. 

(b) If the court finds that the public employer has violated Section 174.021, 
the court shall: 
(1) order the public employer to make the affected employees whole as 

to the employees' past losses; 
(2) declare the compensation or other conditions of employment 

required by Section 174.021 for the period, not to exceed one year, 
as to which the parties are bargaining; and 

(3) award the association reasonable attorney's fees. 
(c) The court costs of an action under this section, including costs for a master 

if one is appointed, shall be taxed to the public employer. 

TEX. Loe. Gov'T CODE § 174.252, emphasis added. 
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27. Under Section 174.252(b) of the Act as cited by the Association, the Association must 

establish that the City has violated Section 174.021 which is something the Association cannot 

prove absent their own attempt at good faith bargaining using private sector comparators. 

28. The Association has not pied that they sought to negotiate an agreement based on the 

private sector standards mandated by law, and having failed to do so, the condition precedent for 

this action, "good faith bargaining" has not occurred. They cannot plead this, because they did not 

do it. The summary judgment evidence filed with this Motion establishes that it never happened. 

C. Mandatory Subject of Bargaining. 

29. This portion of the Motion is submitted under Rule 166a(i) that there is no evidence that 

the items set out by Plaintiff in their First Amended Petition were mandatory subjects of 

bargaining. In addition to the statutory condition argument above, Texas case law has proscribed 

the topics that are subject to mandatory duties under Chapter 174 and the City has no obligation to 

negotiate issues that are primarily management concerns relating to public policy. City contends 

that this doctrine also defines the waiver of jurisdiction under the statute. As a result, this Court 

has no jurisdiction to determine or enforce any provisions related to those topics, which the City 

contends include all or part of the following subject or topics as listed by the Association as having 

reached "IMPASSE", pursuant to Section 174.152. The Association simply seeks to negotiate on 

all points in the prior agreement, which included subjects were not mandatory under Texas law. 

30. The fact that the City has chosen to contract on some or all of those topics in the past is 

irrelevant to any remedy or relief available in this case. Chapter 174 provides the duty for both 

parties to collectively bargain on certain mandatory topics, and it includes under Section 174.105: 

§ 174.105 Duty to Bargain Collectively in Good Faith 

(c) This section does not require a public employer or an association to: 
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(1) Agree to a proposal; or 
(2) Make a concession. 

TEX. Loe. Gov'T CODE §174.105, emphasis added. 

31. In addition to the last two items that a public employer is not obligated to do, Texas Courts 

have held that only certain subjects are mandatory for bargaining under the statute. 

32. The Association has not alleged facts to show that their proposals on these topics "have a 

greater effect on working conditions than on management prerogatives." Public sector bargaining 

is different for this reason. The City does not have to bargain away its ability to meet the Fire 

Department's mission and to achieve its public safety goals. This balancing test was set out in 

Corpus Christi Fire Fighters Association v. City of Corpus Christi, 10 S.W.3d 723 (Tex. App.

Corpus Christi 2000, pet. denied). That case involved claims by the Association that the City had 

unilaterally implemented changes that were mandatory subjects of bargaining. In that case the 

items in question were changes to the grooming policy and accident review policies. The Corpus 

Christi Court held that the standard to be utilized in determining whether a subject constitutes a 

condition of employment is that: 

A balancing test should be applied and a proposed subject constitutes a condition 
of employment under the FPERA only if it has a greater effect on working 
conditions than on management prerogatives. 

Corpus Christi, 10 S.W.3d at 728 & 729. 

33. In the present case, the Association has failed to plead or delineate any evidence or theories 

by which this balancing test can be accomplished. In fact, most if not all of the above topics were 

separately addressed by the City Council via Ordinance outside of the Collective Bargaining 

Agreement with the specific explanation that this would "allow for certainty in the operation of 

the Houston Fire Department," which indicates that any such balancing test would have a greater 
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effect on management prerogatives. In fact, some were even continued at the discretion of the 

management. (See Exhibit C), 

34. The City reasserts its additional arguments under the Corpus Christi case cited and argued 

above at page 7 as a part of this no evidence Motion for Summary Judgment. 

35. This Court should grant summary judgment on the basis that the Association has presented 

no evidence that the topics for which they seek remedy are a mandatory subject of bargaining as 

having a greater effect on working conditions than on management prerogatives. 

D. Section 174.252 is Unconstitutional. 

36. Section 174.252 is unconstitutional because it violates the separation of powers doctrine 

by unconstitutionally delegating a legislative function to the judiciary without prescribing 

sufficient and adequate standards to guide the discretion conferred. TEX. CONST. ART. II § I. 

The Court in Kingsville held: 

It is well-settled that the Legislature cannot impose a function upon the judiciary 
that is legislative in nature. State v. Southwestern Bell Telephone Company, 526 
S.W.2d 526 (Tex.Sup.1975); In Re Johnson, supra. The legislature, however, may 
delegate to a subordinate body the duty to administer and enforce its legislative 
function as long as the legislature prescribes sufficient and adequate standards to 
guide the discretion conferred. In Re Johnson, supra; Moody v. City of University 
Park, 278 S.W.2d 912 (Tex. Civ. App.-Dallas 1955, writ refd n. r. e.). 

Kingsville, 568 S.W.2d 391 at 394. 

Thus, the issue here becomes whether or not the Legislature prescribed sufficient 
guidelines to guide the District Court's discretion. We find that the Legislature did 
not. 

Kingsville, 568 S.W.2d 391 at 395. 

37. Additionally, the City contends that Section 174.252 is unconstitutional as applied in the 

context of collective bargaining between the City and the Association in the most recent contract 

cycle. The Association did not bargain or present any proposals regarding comparable 
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employment in the private sector as required under §174.021. It did not bargain for or present any 

proposals regarding "prevailing private sector wages and working conditions in the labor market 

area in other jobs, or portions of other jobs, which require the same or similar skills, ability, and 

training and which may be performed under the same or similar conditions." Surely, the 

Legislature did not intend for a party to bargain and negotiate on one basis (public sector 

comparators) and then go to Court over one that is entirely different (private sector comparators). 

It is not permissible for the Association to fail to bargain or make any proposals at all under the 

standard under which it now seeks judicial relief. This is especially true considering the 

observations in Kingsville about the defects in the private sector standard. The Association would 

have this Court invent contract terms, including pay and benefits, on its own, that have never been 

the basis of any prior negotiations between the parties. 

E. To Validly Delegate Legislative Authority, the Legislature Must Prescribe Sufficient 
and Adequate Standards to Guide the Discretion Conferred. 

38. "The delegation of legislative power is an old concern" that "is 'rooted in the principle of 

separation of powers that underlies our tripartite system of Government."' Tex. Boll Weevil 

Eradication Found., Inc. v. Lewellen, 952 S.W.2d 454,465 (Tex. 1997) (quoting Peter H. Aranson 

et al., A Theory of Legislative Delegation, 68 Cornell L. Rev. 1, 4 (1982) & Mistretta v. U.S., 488 

U.S. 361, 371 (1989)). Art. II, Section I of the Texas Constitution establishes three distinct 

branches of government-legislative, executive, and judicial-and provides that "no person, 

or collection of persons, being of one of these departments, shall exercise any power properly 

attached to either of the others, except in the instances herein expressly permitted." TEX. CONST. 

ART. II, § 1. "The power to pass laws rests with the legislature, and that power cannot be delegated 
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to some commission or other tribunal." Brown v. Humble Oil &Refining Co., 83 S.W.2d 935,941 

(Tex. 1935). 

39. "It is well-settled that the Legislature cannot impose a function upon the judiciary that is 

legislative in nature." lllfernationalAssoc. of Firefighters, Local Union 2390 v. City ofKingsville, 

568 S.W.2d 391 (Tex. App.-Corpus Christi 1978, writ refd n.r.e.);); State v. Southwestern Bell 

Telephone Company, 526 S.W.2d 526 (Tex. 1975). To validly delegate legislative authority, the 

Legislature must prescribe sufficient and adequate standards to guide the discretion conferred and 

has not done so in this case. Further Section 174.252 violates the Separation of Powers doctrine 

by delegating the exclusively legislative compensation-setting function to the judiciary without 

prescribing sufficient and adequate standards to guide the discretion conferred and requiring the 

judiciary to set a standard that does not exist. 

40. The separation of powers clause has been construed to require "that the standards of 

delegation 'be reasonably clear and hence acceptable as a standard of measurement."' Lewellen, 

952 S.W.2d 454 at 467 (citing Jordan v. State Bd. of Ins., 334 S.W.2d 278, 280 (Tex. 1960)). 

Stated another way, "[t]he test of the constitutionality of the delegation of power is whether the 

legislature has prescribed sufficient and adequate standards to guide the discretion conferred." In 

re .Johnson, 554 S.W.2d 775, 781 (Tex. App.-Corpus Christi 1977, writ refd n.r.e.) (citing 

Moody v. City of Univ. Park, 278 S.W.2d 912 (Tex. Civ. App.-Dallas 1955, writ refd 

n.r.e.)). 

41. "A delegation of power without such standards is an abdication of the authority to set 

government policy which the Constitution assigns to the legislative department." City of Pasadena 

of Pasadena v. Smith, 292 S.W.3d 14, 21 (Tex. 2009). The Texas Supreme Court "has been 
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especially willing to strike down delegations of legislative authority to the judicial department." 

Lewellen, 952 S.W.2d at 468-69 (citing several case examples). 

F. Section 174.252 Violates the Separation of Powers Doctrine by Delegating the 
Exclusively Legislative Compensation-Setting Function to the Judiciary without 
Prescribing Sufficient and Adequate Standards to Guide the Discretion Conferred 
and Requiring the Judiciary to Set a Standard that does not exist. 

42. Section 174.252 violates the Texas Constitution because it delegates the exclusively 

legislative power to declare the compensation of public officers to the judiciary without prescribing 

sufficient and adequate standards to guide the discretion conferred. TEX. Loe. Gov'T CODE § 

174.252 

43. If the parties reach an impasse in negotiations and the public employer declines to engage 

in arbitration, Section 174.252 authorizes a district court to "enforce the requirements of Section 

174.021 as to any unsettled issue relating to compensation or other conditions of employment of 

fire fighters[.]" Id. at §174.252(a). Section 174.021 provides that "[a] political subdivision that 

employs fire fighters ... shall provide those employees with compensation and other condition of 

employment that are: (1) substantially equal to the compensation and other conditions of 

employment that prevail in comparable employment in the private sector; and (2) based on 

prevailing private sector compensation and conditions of employment in the labor market area 

in other jobs that require the same or similar skills, ability, and training and may be performed 

under the same or similar conditions." Id. at§ 174.021 (emphasis added). "lfthe court finds that 

the public employer has violated Section 174.021, the court shall ... declare the compensation and 

other conditions of employment required by Section 174.021 for the period, not to exceed one 

year, as to which the parties are bargaining[.]" Id. At§ 174.252(b)(2). Section 174.252 is both 
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legally and practically unworkable. To act, the Court would have to arrest and rework the City's 

entire budget-making it impossible for the City to manage its business and displacing the role if 

the Court determines that those compensation figures exceed the City's present budget. Id. al 

§§ 174.021 and 174.252. In light of these and similar concerns, one Texas court and the Texas 

Attorney General declared judicial imposition of the "substantially equal" standard to be 

unconstitutional. International Association of Firefighters v. City of Kingsville, 568 S.W.2d 391, 

395 (Tex. Civ. App.-Corpus Christi 1978, writ ref'd n.r.e.); Tex. Att'y Gen. Op. H-965 (1977). 

44. In Kingsville, the court considered the predecessor statutes to Sections 174.252 and 

174.021-which are markedly similar to the current versions-and concluded that allowing a court 

to impose the "substantialJy equal" standard folJowing a governing entity's post-impasse refusal 

to arbitrate would constitute an improper exercise of legislative authority in violation of Art. II, 

Section I of the Texas Constitution. Kingsville, 568 S.W.2d at 395. In reaching this conclusion, 

the Court relied on its earlier decision in In re Johnson. 554 S.W.2d 775 (Tex. App.-Corpus 

Christi 1977, writ ref'd n.r.e.). The statute at issue in that case authorized a court reporter to set 

its own rate of compensation, subject only to the approval of the trial court and the express 

requirement that it be "a reasonable amount" considering the "difficulty and technicality of the 

material and the time within which the transcript is requested to be prepared." Id. at 779, 781-82. 

Finding that "the statute fail[ed] to establish any objective basis for the trial judge to determine 

what would be a reasonable charge," the court declared that the statute violated Article 11, section 

I of the Texas Constitution. Id. at 783. 

45. Likewise, in Kingsville, the court held that the "substantialJy equal" standard at issue failed 

to prescribe sufficient guidelines to guide the district court's discretion: 
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In our complex society, the terms and conditions of employment are no longer a 
simple hourly wage or other easily determinable amount. In addition to a flat 
salary or hourly rate, conditions such as: overtime pay; seniority; sick leave; 
severance and lay-off pay; fringe benefits including paid vacations, training and 
further education, insurance benefits and profit sharing; and special working 
facilities such as lunchrooms, showers, athletic clubs, and staff medical personnel, 
all defy quantification or comparison in a uniform manner. For a court to decide 
which of the above conditions of employment are appropriate for any particular 
group of firemen, subject only to a guideline of "substantially the same" would 
represent a policy determination which is legislative in nature . ... 
Moreover, in order to determine the wage rate and conditions of employment the 
district court would have to ascertain what constitutes the "labor market area." 
Such determination would clearly be a policy decision, in that the court would 
have unbridled discretion to decide the size of the labor market area. In today's 
highly mobile economy and society a labor market area could conceivably be as 
large as an entire region of the United States. Furthermore, a labor market area 
could arguably be cities of similar size and makeup located throughout an entire 
state rather than the proximate geographic area. 

Kingsville, 568 S.W.2d 391 at 395-96 (emphasis added) (internal citations omitted). 

The court further noted that the generality of the guideline, now set forth in Section 

174.021, "would force District Courts to make certain rules for the future as to how conditions of 

employment would be determined." Id. These problems, which rendered the predecessor statutes 

unconstitutional, have not been remedied despite cosmetic changes that were made to the statute 

in 1993. Indeed, although several years have passed since the court issued its opinion in Kingsville, 

the Texas Supreme Court cited Kingsville with approval in 1997, and no contrary authority has 

emerged. Lewellen, 952 S.W.2d at 469. 

46. City of Port Arthur v. International Association of Firefighters, 807 S.W.2d 894, 896-901 

(Tex. App.-Beaumont 1991, writ denied) has been cited for the alternative proposition, but its 

comments regarding Kingsville are dicta. Indeed, Port Arthur concerned only the legality of a 

proposed charter amendment that would require public employers to submit collective bargaining 

impasses to arbitration. Port Arthur, 807 S.W.2d at 895. The constitutionality of the judicial 
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enforcement provision was not at issue. Moreover, the Court acknowledged that its review of the 

charter amendment depended solely on a preemption analysis-not "the constitutionality or 

unconstitutionality of [ now Section 174.252]." Id. at 900. 

47. Even if the concept of the judiciary not being a subordinate body of the legislature from 

Port Arthur is accepted, this point from Kingsville is the determinative issue and the ultimate point: 

"For a court to decide which of the above conditions of employment are appropriate 
for any particular group of firemen, subject only to a guideline of"substantially the 
same" would represent a policy determination which is legislative in nature . .. 
" 

Kingsville, 568 S.W.2d at 395. 

48. Kingsville remains the only "on-point" controlling authority concemmg the 

constitutionality of now-Section 174.252. "[W]hen a district court sets the terms and conditions 

of employment in accordance with [the predecessor statutes to Sections 174.252 and 174.021 ], it 

inevitably exercises legislative discretion." Tex. Att'y Gen. Op. H-965, at *3 (1977). Because 

"[a] delegation oflegislative power [only] is valid ifit is so complete in all its terms and provisions 

when it leaves the legislative branch that nothing is left to the judgment of the recipient of a 

delegated power"-and Section 174.252 falls woefully short of that standard-this Court should 

declare Section 174.252 unconstitutional under Article II, Section I of the Texas Constitution. 

Kingsville, 568 S.W.2d at 396. This argument is particularly persuasive in the instant case, where 

the plaintiff failed to bargain or present any proposals regarding comparable employment in the 

private sector required under §174.021, or bargain or present any proposals regarding prevailing 

private sector compensation and conditions of employment in the labor market area in other jobs 

that require the same or similar skills, ability, and training and may be performed under the same 

or similar conditions during the collective bargaining process. 
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49. Consistent with Kingsville, the lack of such bargaining, existing proposals based upon the 

private sector, and legislative direction would cause this court to literally have to fill in the 

blanks as to the appropriate comparables in the private sector relating to the following topics: flat 

salary, hourly rate, overtime pay, seniority, sick leave, severance, lay off pay, fringe benefits 

(including paid vacation, training, further education, insurance, and profit sharing), special 

working facilities (including lunchrooms, showers, athletic clubs, staff medical personnel), and 

labor market area (including size, region-region of U.S., entire State, or proximate geographical 

area). In addition, this Court would be faced with additional decisions without legislative guidance 

or private sector comparables on how to weigh factors unique to HFD, as described in Fire Chief 

Samuel Pena's deposition. These unique factors include number of calls per station, relevance of 

a ship channel, downtime, permissive sleeping on duty, primary mission of the department, 

primary certifications, and departmental deployment and structure. (Exhibit D, 26:9-12, 28:3-9, 

50:9-14). In fact, Chief Pena clearly states that he doesn't know what a private-sector comparable 

would be. 

Q. - Okay? So do you have an opinion as the fire chief of the City of Houston as 
it relates to base pay -

A. Uh-huh. 

Q. - as to whether the pay should be increased at any level to be consistent with 
the prevailing private-sector compensation? 

A. Well, I don't know what the prevailing private-sector compensation would 
be. 

(See Exhibit D. 12:6-15). 

Chief Pena further states that with the many components of the Houston Fire Department 

he cannot think of a private sector comparable. 
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Q. Okay, Chief. When we try this case this - it's my belief that we're going to 
present evidence under one section, 174.021, and you're going to be asked the 
question of: Who, if anyone, do you think is comparable employment in the private 
sector? 

A. Uh-huh. 

Q. And I need to know what your answer is. Are you saying that refineries are 
comparable? Are you saying that private ambulances are comparable? 

A. So you can compare the different functions that the Houston Fire Department 
does, and there are private industries that provide those particular functions. But 
when you take them as a collective and - try to compare or try to find a comparative 
organization or department, I can't think of one right now that- that would do what 
the fire department here in Houston does in the private sector. 

Q. You have Exhibit No. 4. It's that Section 174.021, correct? 

A. Yes, sir. 

Q. As you just read that, can you give me any jobs that you think are comparable 
employment in the private sector to the Houston firefighters, any job at all that you 
believe, in your opinion, is comparable? 
A. Wow. Outside the- this industry, the fire department - firefighting industry, I 
- I don't. I mean, sep- -- different functions - for example, let me try to answer it 
this way. We provide inspections, building inspections, right, fire inspections. 
There are private companies that provide fire inspections. We also provide 
emergency medical response. There are private companies that provide emergency 
medical response. We provide responses to technical rescue incidents. There are 
private companied that - that specialize in that. We so some wildland firefighting. 
There are companies and department or private sectors that provide that service. So 
if we break them apart - if we break apart all the functions that the Houston Fire 
Department is responsible for, you can find a comparable industry - private -sector 
industry that would do those different components. But when you take them as a 
collective, I cannot think of a - of a - a company or a private-sector agency that 
does what the Houston Fire Department does in the same fashion. 

(See Exhibit D. 37:10-39:4). 

In the instant case, the statute as applied would allow the Court to make up terms applying 

a private sector comparison, when the City's contention is that no such private sector standard 

exists. 
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VI. 
CONCLUSION 

50. The Court should dismiss the Association's lawsuit because it lacks subject matter 

jurisdiction due to the City's sovereign immunity in that the Association did not and cannot 

establish the statutory condition upon which jurisdiction would be based under Chapter 174 of the 

Texas Local Government Code. 

51. In the alternative, the Court should dismiss the Association's lawsuit because it has 

presented no evidence 1) that the A~sociation bargained under the Private Sector Labor Standard; 

and 2) that the subjects for which it seeks enforcement are subjects of mandatory bargaining with 

the City. 

52. Lastly, in the alternative, the Court should dismiss this lawsuit because the statutes relied 

upon are unconstitutional as a matter oflaw, in violation of the separation of powers provisions in 

the Texas Constitution. 

VII. 
EVIDENCE 

53. The City intends to rely on the following evidence in support of their Motion for Summary 

Judgment: 

• Exhibit A: Deposition Excerpts of Assistant Chief Justin Wells, August 16, 2018, pp. 4-5, 
46-88; 

• Exhibit B: Affidavit of Rodney West 

• Exhibit C: Certified copy of Houston Texas City Ordinance No. 2017-462; and, 

• Exhibit D: Deposition Excerpts and exhibits of Fire Chief Samuel Peiia, July 31, 2018, pp. 
4-5, 12-15, 26-29, 37-41, 50-52. 
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PRAYER 

WHEREFORE PREMISES CONSIDERED, Defendant prays the Court deny Plaintiffs 

Motion for Summary Judgment and grant its Plea to the Jurisdiction or in the alternative grant its 

Cross-Motion for Summary Judgment and order: 

1. Dismiss this case for want of jurisdiction, based upon insufficient pleadings and 

insufficient jurisdictional facts; 

2. In the alternative, abate further proceedings in this case and order the parties to return 

to negotiations under the correct statutory standard; 

3. Dismiss any pleaded aspects concerning non-mandatory subjects of bargaining under 

Chapter 174; 

4. Grant the City's Motion for Summary Judgment on grounds of unconstitutionality of 

the statute. 

5. The City prays for other general and specific relief to which it is justly entitled. 
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